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CHANDLER, J., FOR THE COURT:
1. Favian L. Gray wastried and convicted of busnessburglary. Gray gppeds, raisng thefollowing
issues:

I. WHETHER THE CIRCUIT COURT ERRED IN OVERRULING GRAY'S MOTION FOR A
MISTRIAL.



Il. WHETHER THE TRIAL COURT ERRED IN OVERRULING GRAY'S COUNSEL'S
OBJECTIONS TO HEARSAY WHILE SUSTAINING OBJECTIONS BY THE PROSECUTION.

1. WHETHER THE TRIAL COURT ERRED IN DENYINGGRAY A JURY INSTRUCTION FOR
TRESPASS.

IV. WHETHER THE TRIAL COURT ERRONEOUSLY DENIED GRAY'SMOTION FORA JNOV
OR, ALTERNATIVELY, FORA NEW TRIAL.

12. Finding no error, we affirm.
FACTS

113. On September 25, 2001, FavianGray, Sherry Bernaix and Anthony Andersonarrived at Security
Storage Facility in alarge diesd moving truck. Gray told the attendant manager, Peggy Thompson, that
he was there to remove items from Greg Pippin's storage locker. Thompson caled Pippin, and Pippin
confirmed that he had authorized Gray to enter his locker. Thompson directed Gray, Bernaix, and
Anderson to Pippin's locker, number 165. Later, Thompson noticed that the truck was no longer at
Pippin's locker. Thompson left her office and found Gray emptying locker number 212, located in a
different area of the complex. Bernaix told Thompsonthat the locker was hers, but Thompson knew that
the true tenant of the locker was Dorothy Taylor. Thompson telephoned Taylor, who denied that anyone
had permission to enter her sorage bin.

14. Thompson cdled the police. Officer Jackie Watson arrived, followed by Officer Robert Bufkin.
Officer Watsontook astatement from Gray, who said he had made a mistake about the locationof Pippin's
storage bin.

15.  Atthe trid, Gray tedified that he had sought only to assist Bernaix and that he had not been
involved in emptying locker 212. He Stated that he had left Security Storage to purchase beer but, upon
returning to Security Storage five minutes|ater, he discovered that the truck had moved away from locker

165. Hefound the truck completely loaded with furniture from locker 212.



T6. Thejury found Gray guilty of busnessburglary, and he was sentenced to five years imprisonment.
LAW AND ANALYSIS
. WHETHER THE CIRCUIT COURT ERRED IN OVERRULING GRAY'S MOTION FOR A
MISTRIAL.
q7. Gray tedtified a histrid. The State impeached him by introducing into evidence certified copies
of hisprior convictions for fal se pretenses for writing bad checks. Gray's attorneys objected because the
State had not disclosed the fact that it intended to use Gray's prior conviction record to impeach Gray.
Gray dams that his prior convictions were improperly admitted and that the circuit court should have
granted amidrid.
18. Uniform Rule of Circuit and County Court 9.04 (A)(3) requires that the prosecution give the
defendant a copy of the defendant's crimind record, if the prosecution proposes to use the record to
impeach. By failing to provide Gray or hisattorneyswith copiesof hisfase pretenses convictions, the State
wasinviolationof Rue9.04. Gray wasentitled to noticethat hisfalse pretenses convictionswould be used
agang him.
T9. The Missssippi Supreme Court has held that a violationof Rule 9.04 is considered harmlesserror
unless it affirmetively appears from the entire record that the violation caused a miscarriage of justice.
Wyatt v. City of Pearl, 876 So.2d 281, 284 (10) (Miss. 2004). Wefind that no miscarriage of justice
occurred in the present case. Gray gave three inconsstent statements explaining why he was a Dorothy
Taylor's locker. Firgtly, at the crime scene, Gray told Officer Watson that he was at Taylor's locker
because Greg Fippin had given him the wrong locker number. However, at trid, Gray stated that he had
known exactly where Pippin'sstorage locker was. Secondly, when Gray was at the police sation, he said
that he was at Taylor's locker because Peggy Thompson had directed him there. However, when

Thompson testified & trid, she stated that she watched Gray and made sure he went to locker 165. She



did not confront Gray until after she saw him move the truck to locker 212 and unload items from the
locker. Thirdly, at trid, Gray tetified that he was not a Taylor's locker at al but was buying beer when
Gray's friends loaded the truck with Taylor's possessions. This tesimony directly conflicts with the
testimony of Thompson, who stated that she saw Gray at locker 212 unloading furniture.

110.  Thus, even without the introduction of his prior convictions, Gray's conflicting statements severely
impaired Gray's credibility with the jury. 1t cannot be sad that the State's introduction of Gray's prior
convictions for the purpose of impeachment was an affirmative miscarriage of judtice.

Il. WHETHER THE TRIAL COURT ERRED IN OVERRULING GRAY’S COUNSEL'S
OBJECTIONS TO HEARSAY WHILE SUSTAINING OBJECTIONS BY THE PROSECUTION.

11. Gray dams that the trid court displayed favoritism towards the prosecution by overruling his
attorney’ sobjectionsto hearsay, whilesugtainingsevera objections by the prosecution. ThisCourt reviews
thetria court's ruling admitting or excluding evidence for abuse of discretion. Ladnier v. State, 878 So.
2d 926, 933 (127) (Miss. 2004). Further, an error in the admission or excluson of evidence must affect
asubgtantia right of a party in order to condtitute grounds for reversd. I1d.; M.R.E. 103 (a).
A. Gray's hearsay objections.

712. Thompson related that Gray cursed at her when she confronted Gray about transporting items out
of locker 212. Over Gray's hearsay objection, Thompson further tetified that Gray cdled her a"b---h"
who had no business "dipping [her] nose into someone ese's f-----g business™ The trial court admitted
these statements after finding them probative of Gray's behavior upon being confronted at locker 212 by
Thompson and Officer Watson.

113.  On gpped, Gray argues that his statements to Thompson condtituted inadmissible hearsay. This

issue iswithout merit. Hearsay is astatement, other than one made by the declarant while testifying  the



trid, thet is offered in evidence to prove the matter asserted. M.R.E. 801(c). Gray'sangry statementsto
Thompson were not offered for their truth, but to show the circumstances attending Gray's confrontation
by Thompson and Officer Watson. Therefore, the statements were not hearsay.

114.  Over Gray's objection, Officer Watson tedtified that he was cdled to Security Storage because
Thompson had aerted policethat two suspects were takingitems out of the wrong storage unit. Thedrcuit
court properly overruled Gray's objection and admitted this tetimony. The Mississppi Supreme Court
hashdd that admitting out-of-court statements made to the police during the course of ther investigations
ispermissble. Svindlev. State, 502 So. 2d 652, 658 (Miss. 1987). "Itisdementd that a police officer
may show that he has received acomplaint, and what he did about the complaint without goinginto details
of it" 1d.

115.  WhenGray wasat the police sation, Detective Dondd Gaiter read Gray his Miranda rights, which
Gray waived. Gray then gave a statement to the police, which was introduced into evidence. In the
satement, Gray sad that he was a Dorothy Taylor's locker because Thompson had directed him to the
wrong locker. Gray’s attorney objected to the introduction of the statement on the ground of hearsay,
whichthe drcuit court properly overruled. "Extrgudicid satementsby acrimina defendant, solong asthe
satementsare rlevant to the matter being tried, are admissible in evidence” Cobb v. State, 734 So. 2d
182,185(17) (Miss. Ct. App. 1999) (cting M.R.E. 801(d)(2)(A); Gaytenv. State, 595 So. 2d409, 414
(Miss. 1992)).

116. Thetrid court aso dlowed Officer Watson to testify that Gray did not answer Officer Watson's
guestions a the crime scene. Gray's Sllence was admissble. 1d. Thisissue is without merit.

B. The Sate's hearsay objections.



17.  Gray further argues that the circuit court erred in sustaining the prosecution's hearsay objections.

He dlegesthat a permissible exception to the hearsay rule existed in each instance.

118. Werecitethe prosecution's hearsay objections. The circuit court sustained the State's objection
to hearsay when Pippin attempted to recal what Gray told him in a telephone conversation.  The court
sustained the State's obj ectionto hearsay when Alex Sanders, the owner of the truck, attempted to recdl

wha Bernaix had asked him to do. The court sustained the State's objection to hearsay when Gray
attempted to recdl what Bernaix had told him whenshe asked himto go withher to Security Storage. The
court sustained the State's objection to hearsay when Gray attempted to recall what Bernaix said to
Thompsonwhen Thompson confronted Gray, Bernaix, and Anderson about unloadingitemsout of Taylor's
locker. The court sustained the State's objection to hearsay when Gray testified that he had asked Bernaix
about the whereabouts of Anderson and attempted to recall Bernaix's answer to his question.

119. Thedrcuit court properly sustained each of the State’ sobjections. Each of theingtancesGray cites
was offered for the truth of the matter asserted, and congtituted hearsay. M.R.E. 801(c). Gray did not
point out any gpplicable hearsay exceptions to the circuit court, nor does he on appedl.

Thisissue is without merit.

1. WHETHER THE TRIAL COURT ERRED IN DENYINGGRAY A JURY INSTRUCTION FOR
TRESPASS.

720.  Gray proffered ajury ingtructionthat would have alowed the jury to convict imof trespass, which
is a lesser included offense of burglary. Harper v. State, 478 So.2d 1017, 1021 (Miss. 1985). The
Missssppi Supreme Court hasheld that lesser offense ingtructions should be granted only where there is
an evidentiary basis therefor inthe record, and should not be granted indiscriminately. Lee v. State, 469

So. 2d 1225, 1230 (Miss. 1985). In other words, alesser-included offense ingtruction should be refused



in cases where the evidence could only justify a conviction of the principa charge. Perkinsv. State, 788
S0.2d 826, 828 (8) (Miss. Ct. App. 2001) (citing Ruffin v. State, 444 So.2d 839, 840 (Miss 1984)).
[A] lesser included offense ingtruction should be granted unless the trid judge—and
ultimatdy this Court—can say, taking the evidence in the light most favorable to the
accused, and congdering dl reasonable favorable inferenceswhichmay be drawn infavor
of the accused from the evidence, that no reasonable jury could find the defendant guilty
of the lesser included offense (and conversely not guilty of at least one essential dement

of the principa charge). [emphasis added]

Rowland v. Sate, 531 So. 2d 627, 631 (Miss. 1988) (quoting Harper v. State, 478 So. 2d 1017, 1021
(Miss. 1985)).

721. To prove the dements of burglary of abuilding other thana dweling, the State must show that the
defendant unlawfully broke and entered with the intent to steal or to commit afelony therein. Miss. Code
Ann. 8 97-17-33 (1) (Rev. 2000). The lesser included offense of trespass requires entering another's
property without permissionor remaining on hisor her property after being told to leave. See Miss. Code
Ann. 8 97-17-85 (Rev. 2000). In Perkins, the defendant was convicted of burglary and, on appedl,
chdlenged the trid court's denia of ajury ingtruction on the lesser included offense of trespass. Perkins,
788 So. 2d at 828 (7). ThisCourt affirmed thedenid of theingruction. Id. at 829 (110). Wefound that,
since Perkinsstheory of defense was that he had permission to be on the property, the evidence did not
support atrespass conviction. Id. at (19).

722.  Asin Perkins, therewasno evidence that would have alowed arationd jury to convict Gray of
trespass rather than burglary. Gray testified that he was not present when the storage locker was

burglarized, never entered Taylor's locker, never loaded any furniture into the truck, and had returned to

Security Storage only after the truck had been loaded with furniture. Thus, if the jury accepted Gray's



versonof events, it would have believed that Gray never entered Taylor's property and had not committed
trespass. Therefore, the trial court'srefusal of Gray's proffered trespass instruction was not error.

IV. WHETHERTHE TRIAL COURT ERRONEOUSLY DENIED GRAY'SMOTION FORA JNOV
OR, ALTERNATIVELY, FORA NEW TRIAL.

723. Gray chdlengesthetrid court's denid of ismotionsfor aJNOV or anew trid. Gray points out
that, when he entered Security Storage, he identified himsdf to the office manager, displayed identification,
and dlowed the office manager to verify hisidentity and purpose for being at the fadlity. Based on this
evidence, Gray argues that the State falled to show that he entered Security Storage with the intent to
commit a fdony. Therefore, he contends, the State failed to prove an dement of burglary and he was
entitled to aJNOV. Gray dso dlegesthat the jury verdict is againg the weight of the evidence because
his actions were incons stent with those of a person seeking to burglarize property.

724. A motionforaJNOV chdlengesthe sufficiency of the evidence. Bush v. Sate, 895 So. 2d 836,
843 (116) (Miss. 2005). On review of the denia of a INOV, this Court views the evidence in the light
most favorable to the verdict. 1d. If any reasonable trier of fact could have found the essentia e ements of
the crime beyond areasonable doubt, the Court will uphold the verdict. 1d. We aremindful that "[m]atters
regarding the weight and credibility to be accorded the evidence are to be resolved by the jury.”
Harveston v. Sate, 493 So. 2d 365, 370 (Miss. 1986).

Whenthis Court reviews an argument thet the verdict was againg the overwheming weight of the
evidence, we "mud accept as true the evidence which supports the verdict and will reverse only when
convinced that the circuit court has abused its discretion in faling to grant anew trid.” Collins v. Sate,
757 S0. 2d 335, 337 (15) (Miss. Ct. App. 2000). Wegivethe State the benefit of dl favorableinferences

that may reasonably be drawn from the evidence. 1d. We will reverse only in those cases where the



verdict is so contrary to the overwhelming weight of the evidence that to dlow it to stand would sanction
an unconscionable injudtice. 1d.

925. Graywas convicted of businessburglary, whichrequired the State to establishthat Gray broke and
entered into a building with the intent to steal or to commit another felony. Miss. Code Ann. 8§ 97-17-33
(Rev. 2000). Peggy Thompson testified that Taylor's storage unit was closed and locked when Gray
arrived at Security Storage, and that the unit was open when she confronted Gray. Shesaw Gray moving
items out of the storage unit and into the truck. Thompson's testimony sufficiently established the ements
necessary to convict Gray of business burglary. The waght and credibility of Thompson's testimony was
amatter properly resolved by thejury. Drakev. State, 800 So. 2d 508, 516 (1134) (Miss. 2001). Further,
the evidence was such that the jury reasonably could have convicted Gray of burglary and the verdict was
not againgt the overwheming weight of the evidence. Gray was not entitled to a JINOV or anew trid.
126. THE JUDGMENT OF THE CIRCUIT COURT OF HINDS COUNTY OF
CONVICTION OF BURGLARY AND SENTENCE OF FIVE YEARSIN THE CUSTODY OF
THE MISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL COSTSOF

THISAPPEAL ARE ASSESSED TO HINDS COUNTY.

KING,C.J.,,LEEAND MYERS, P.JJ.,IRVING, GRIFFIS, BARNES AND ISHEE, JJ.,
CONCUR. ROBERTS, J., NOT PARTICIPATING.
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